Thursday 
October  4,  1979 


Part  III 

Federal  Mine  Safety 
and  Health  Review 
Commission _ 

Employee  Responsibilities  and  Conduct 


57348  Federal  Register  /  Vol.  44,  No.  194  /  Thursday,  October  4,  1979  /  Rules  and  Regulations 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2703 


Employee  Responsibilities  and 
Conduct 

AGENCY:  Federal  Mine  Safety  and 
Health  Review  Commission. 

ACTION:  Adoption  of  Commission  rules 
relating  to  employee  responsibilities  and 
conduct. 

summary:  The  provisions  relating  to 
employee  responsibilities  and  conduct 
are  adopted  pursuant  to  the 
requirements  of  Executive  Order  No. 
11222  and  Chapter  735  of  the  FPM. 

These  rules  are  intended  to  promote 
public  accountability  and  confidence  in 
the  activities  of  the  Commission  and  to 
eliminate,  whenever  possible,  potential 
conflicts  of  interest.  These  rules 
specifically  prohibit  the  acceptance  by 
any  Commission  employee  of  any  gifts 
or  gratuities  from  any  individual  or 
organization  subject  to  the  jurisdiction 
of  the  Commission  (29  CFR  2703.05),  and 
impose  strict  limits  on  personal  financial 
holdings  involving  mining  enterprises  in 
order  to  avoid  even  the  appearance  of 
potential  conflict  of  interest  (29  CFR 
2703.09).  The  rules  also  provide 
procedures  for  the  public  filing  of 
personal  financial  disclosure  statements 
pursuant  to  Pub.  L.  95-521  (29  CFR 
2703.10)  and  prohibit  any  outside 
professional  employment  by 
Commission  employees  unless  advance 
approval  is  obtained  (29  CFR  2703.12). 
EFFECTIVE  DATE:  October  4, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  F.  Terry,  Executive  Director, 

1730  K  Street,  NW„  Room  612, 
Washington,  D.C.  20006  (202)  653-5625. 

Dated:  September  28, 1979. 

Jerome  R.  Waldie, 

Chairman.  Federal  Mine  Safety  and  Health 
Review  Commission. 

The  Commission  adopts  29  CFR  Part 
2703  as  follows: 

PART  2703— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

Subpart  A— General  Provisions 

2703.01  Purpose  and  scope. 

2703.02  Counseling  service. 

2703.03  Reporting  and  resolving  conflicts  of 
interest. 

2703.04  Disciplinary  or  other  remedial 
action. 

Subpart  B— Gifts 

2703.05  Acceptance  of  gratuities  generally. 
2703.06  Payments,  expenses. 

reimbursements,  entertainment,  etc., 
from  non-Govemment  sources. 


2703.07  Contributions  and  gifts  to  superiors. 
2703.08  Permissible  gifts. 

Subpart  C— Financial  Interests 

2703.09  General. 

Subpart  D— Public  Disclosure  of  Financial 
Interests  and  Other  Matters 

2703.10  Requirement  to  submit  statement. 

2703.11  Review  procedures. 

Subpart  E— General  Prohibitions 

2703.12  General  prohibitions. 

2703.13  Future  employment. 

Authority. — Secs.  105. 113  of  the  Federal 

Mine  Safety  and  Health  Act  of  1977;  Pub.  L. 
95-164;  30  U.S.C.  815,  823. 

Subpart  A— General  Provisions 

§  2703.01  Purpose  and  scope. 

These  standards  of  conduct  for 
regular  employees  and  special 
Government  employees  of  the 
Commission  are  promulgated  pursuant 
to  the  requirements  of  Executive  Order 
No.  11222,  and  Chapter  735  of  the 
Federal  Personnel  Manual.  The  purpose 
of  these  standards  is  to  promote  public 
accountability  and  confidence  in  the 
activities  and  integrity  of  the 
Commission  and  its  employees. 

(1)  "Employee”  means  an  official  or 
employee  of  the  Commission  (whether 
or  not  he  or  she  is  required  to  file  a 
financial  disclosure  statement  pursuant 
to  Pub.  L.  95-521),  but  does  not  include  a 
special  Government  employee. 

(2)  "Special  Government  employee" 
means  an  official  or  employee  of  the 
Commission  who  is  retained, 
designated,  appointed,  or  employed  to 
perform,  with  or  without  compensation, 
for  not  to  exceed  130  days  during  any 
period  of  365  consecutive  days, 
temporary  duties  either  on  a  fulltime  or 
intermittent  basis. 

(3)  This  part  does  not  purport  to 
paraphrase  or  enumerate  all  restrictions 
or  requirements  upon  Federal 
employees.  The  omission  of  a  reference 
to  any  such  restriction  or  requirement  in 
no  way  alters  the  legal  effect  of  that 
restriction  or  requirement.  In  this  regard, 
attention  of  all  employees  is  hereby 
directed  to  the  statutes  set  forth  in  5 
CFR  735.210. 

§  2703.02  Counseling  service.  - 

The  Executive  Director,  with  the 
assistance  of  persons  designated  by  the 
Executive  Director,  shall  serve  as 
counselor  for  the  Commission  on 
matters  covered  by  the  regulations  in 
this  part.  The  Executive  Director  shall 
be  responsible  for  giving  advice  and 
guidance  to  each  employee  and  special 
Government  employee  who  seeks  such 
advice  or  guidance  on  questions  of 
conflict  of  interest  or  other  matters 
pertaining  to  the  regulations  of  this  part. 


§  2703.03  Reporting  and  resolving 
conflicts  of  interest. 

(a)  An  employee  or  special 
Government  employee  who  believes 
that  his  involvement  in  a  matter  may 
result  in  a  conflict  of  interest  or  the 
appearance  of  a  conflict  of  interest  shall 
report  all  relevant  facts  to  his  office 
head. 

(b)  When  an  office  head  believes  that 
the  assignment  of  an  employee  or 
special  Government  employee  under  his 
direct  supervision  to  a  particular  matter 
may  result  in  a  conflict  of  interest  or  the 
appearance  of  a  conflict  of  interest,  the 
office  head  shall,  if  possible,  resolve  the 
matter  through  minor  remedial  action 
(such  as  reassignment  of  the  matter  to 
another  employee)  with  the  consent  of 
the  affected  individual.  The  existence  of 
the  conflict  or  apparent  conflict  and  the 
nature  of  the  remedial  action  taken  shall 
be  reported  to  the  Executive  Director  as 
soon  as  possible  but  no  later  than  30 
days  after  the  existence  of  the  conflict 
or  apparent  conflict  has  surfaced.  If  the 
conflict  or  apparent  conflict  cannot  be 
so  resolved,  it  shall  be  reported 
immediately  to  the  Executive  Director. 

(c)  The  Executive  Director  may 
resolve  a  conflict  of  interest  or  the 
appearance  of  a  conflict  of  interest  by 
taking  any  remedial  action  as  is  within 
his  authority  subject  to  the  consent  of 
the  employee  or  special  Government 
employee. 

§  2703.04  Disciplinary  or  other  remedial 
action. 

(a)  Where  a  conflict  of  interest  or  the 
appearance  of  a  conflict  of  interest 
cannot  be  resolved  at  a  lower  level  with 
the  consent  of  the  affected  employee,  or 
special  Government  employee,  the 
Executive  Director  shall  report  the 
matter  to  the  Chairman.  The  individual 
concerned  shall  be  provided  an 
opportunity  to  explain  the  conflict  or 
appearance  of  conflict. 

(b)  If,  after  consideration  of  the 
employee’s  explanation,  the  Chairman 
determines  that  remedial  action  is 
required,  the  Chairman  will  initiate 
action  to  eliminate  the  conflict  or 
appearance  of  conflict  of  interest. 
Remedial  action  may  include,  but  is  not 
limited  to: 

(1)  Change  in  assigned  duties; 

(2)  Divestment  of  the  conflicting 
interest  by  the  employee: 

(3)  Disciplinary  action;  or 

(4)  Disqualification  for  a  particular 
assignment. 

(c)  The  remedial  action  authorized 
under  this  section  shall  include 
disciplinary  action  where  the  Chairman 
deems  it  appropriate,  and  such  action 
shall  be  in  addition  to  any  penalty 
prescribed  by  law. 
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(d)  Notwithstanding  this  subpart, 
conflicts  of  interest  or  apparent  conflicts 
of  interest  arising  in  the  immediate 
office  of  an  individual  Commissioner 
shall  be  reported  and  resolved  as  that 
Commissioner  determines,  and  such 
determination  shall  be  final. 

(e)  Remedial  action,  whether 
disciplinary  or  otherwise,  shall  be 
effected  in  accordance  with  any 
applicable  laws,  executive  orders,  and 
regulations. 

Subpart  B— Gifts 

§  2703.05  Acceptance  of  gratuities 
generally. 

(a)  Except  as  provided  in  §  2703.08  an 
employee,  or  special  Government 
employee  shall  not  solicit  or  accept, 
directly  or  indirectly,  any  gift,  gratuity, 
favor,  meal,  refreshment,  entertainment, 
loan  or  any  other  thing  of  monetary 
value,  from  a  person  (or  employee  or 
agent  of  such  person)  who: 

(1)  Has,  or  is  seeking  to  obtain, 
contractual  or  other  business  or 
financial  relations  with  the  Commission; 
or 

(2)  Conducts  operations  or  activities 
that  are  subject  to  the  jurisdiction  of  the 
Commission;  or 

(3)  Has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
employee’s  official  duty. 

(b)  A  gift  or  gratuity,  the  receipt  of 
which  is  prohibited  by  this  section  shall 
be  returned  to  the  donor  with  a  letter 
explaining  why  the  return  is  necessary. 
When  the  return  of  the  gift  is  not 
possible,  the  gift  or  gratuity  shall  be 
submitted  to  the  Executive  Director  with 
a  written  explanation  why  the  return  is 
not  feasible.  The  Executive  Director 
shall  turn  the  gift  or  gratuity  over  to  the 
General  Services  Administration  and 
inform  the  donor  by  letter  why 
acceptance  of  the  gift  by  the 
Commission  employee  is  not  allowable. 

§  2703.06  Payments,  expenses, 
reimbursements,  entertainment,  etc.,  from 
non-Government  sources. 

In  general,  Decision  B-128527  of  the 
Comptroller  General  dated  March  7, 
1967,  restricts  receipt  of  reimbursement 
for  travel,  subsistence,  or  other 
expenses  from  private  sources  by  a 
employee  on  official  business  relating  to 
the  Commission’s  jurisdiction.  This 
decision  or  other  regulations  in  this  part 
do  not  restrict  acceptance  of 
contributions,  awards,  travel, 
subsistence,  and  other  expenses  from 
non-profit  organizations  authorized  by  5 
U.S.C.  4111  and  regulations  issued 
thereunder;  Provided  that  an  employee 
may  not,  without  the  written  permission 
of  the  Commission  accept  from 


nongovernmental  sources  any  payments, 
reimbursements,  entertainment,  or  other 
item  of  economic  value  incident  to 
training,  attendance  at  meetings  of  any 
kind,  or  other  activities,  if  such  training, 
meetings,  or  activities  are  attended  or 
performed  wholly  or  partially  within 
periods  when  he  is  on  duty  or  at  such 
time  as  the  Commission  pays  any 
expenses  incident  thereto  in  whole  or  in 
part. 

§  2703.07  Contributions  and  gifts  to 
superiors. 

No  employee  may  solicit  contributions 
from  another  employee  for  a  gift  to  an 
employee  in  a  superior  official  position. 
An  employee  in  a  superior  official 
position  shall  not  accept  a  gift  presented 
as  a  contribution  from  employees 
receiving  less  salary  than  himself.  An 
employee  shall  not  make  a  donation  as 
a  gift  to  an  employee  in  a  superior 
official  position.  This  section  does  not 
prohibit  voluntary  gifts  of  nominal  value 
or  donations  in  a  nominal  amount  made 
on  a  special  occasion  such  as  marriage, 
illness,  retirement,  etc. 

§  2703.08  Permissible  gifts. 

(а)  The  prohibitions  in  this  subpart  do 
not  preclude: 

(1)  Acceptance  of  unsolicited 
advertising  or  promotional  material  of 
nominal  intrinsic  value; 

(2)  Acceptance  of  an  award  for 
meritorious  public  contribution  given  by 
a  charitable,  religious,  professional, 
social,  fraternal,  nonprofit  educational, 
recreational,  public  service  or  civil 
organization; 

(3)  Acceptance  of  gifts  resulting  from 
obvious  family  or  personal  relationships 
when  the  circumstances  make  clear  that 
it  is  those  relationships  rather  than  the 
business  of  the  persons  concerned 
which  are  the  motivating  factor;  if  in 
addition  the  employee  reasonably 
believes  that  the  cost  of  the  gift,  favor  or 
other  thing  of  monetary  value  will  be 
borne  personally  by  the  relative  or 
friend  and  the  circumstances  do  not 
otherwise  create  a  conflict  of  interest  or 
apparent  conflict  of  interest; 

(4)  Acceptance  of  loans  from  banks, 
or  other  financial  institutions  on 
customary  terms  to  finance  proper  and 
usual  activities; 

(5)  Acceptance  of  scholarships, 
fellowships,  and  similar  forms  of 
assistance  which  are  incident  to 
education  or  training  pursued  by  an 
employee  on  his  own  time  and  his  own 
initiative; 

(б)  Acceptance  of  food,  entertainment, 
and  refreshments  of  nominal  value  on 
infrequent  occasions  in  the  ordinary 
course  of  a  meeting,  inspection  tour,  or 


training  situation  in  which  the  employee 
is  properly  in  attendance; 

(7)  Acceptance  of  food  and  beverage 
consumed  at  widely-attended  public 
functions  or  gatherings  (e.g.  banquets, 
receptions  or  other  similar  events).  This 
exception  does  not  apply  to  dinners  for 
small  groups  at  restaurants  or  other 
similar  private  affairs. 

(8)  Acceptance  of  such  other 
invitations  as  shall  from  time  to  time  be 
authorized  in  advance  by  the  Chairman 
in  specific  situations. 

(b)  Notwithstanding  any  reference  to 
generally  permissible  gifts  in  this 
subpart,  employees  are  expected  to 
avoid  any  conflict  or  apparent  conflict 
between  their  private  interests  and 
those  of  the  Commission. 

Subpart  C— Financial  Interests. 

§  2703.09  General. 

(a)  An  employee  shall  not  have  a 
personal  financial  interest  that  conflicts 
or  appears  to  conflict  with  his 
governmental  duties  and 
responsibilities. 

(b)  No  employee  shall  have  a  personal 
financial  interest  in  any  mining 
enterprise  which  conducts  operations  or 
activities  that  are  subject  to  the 
jurisdiction  of  the  Commission. 

(c)  The  financial  interests  hereinafter 
described  are,  to  the  extent  indicated, 
exempted  from  application  of  this 
provision  because  they  have  determined 
to  be  too  remote  or  inconsequential  to 
affect  the  integrity  of  a  Commission 
employee’s  services  in  any  matter  in 
which  he  may  act  in  an  official  capacity: 

Ownership  of  shares  of  stock,  bonds  other 
corporate  securities,  or  shares  in  a  mutual 
fund  or  regulated  fund  or  regulated 
investment  company,  of  the  current  aggregate 
fair  market  value  of  such  holdings  in  a  single 
enterprise  does  not  exceed  $5,000. 

Pursuant  to  authority  delegated  in  18 
U.S.C.  208(b),  the  categories  of  financial 
interest  listed  in  this  subsection  are  also 
exempted  from  the  provisions  of  18 
U.S.C.  208(a). 

(d)  An  employee  may  request  a 
waiver,  modification  or  postponement  of 
the  implementation  of  this  section,  if  this 
section  would  impose  an  undue 
hardship  upon  the  employee  and  is  not 
required  in  the  public  interest.  In 
considering  the  employee’s  request  for  a 
waiver,  modification  or  postponement, 
the  following  factors,  among  others, 
shall  be  considered: 

(1)  The  nature  and  extent  of  the 
employee’s  holdings,  in  terms  of  the 
number  of  shares  owned  by  the 
employee  and  the  total  shares 
outstanding; 

(2)  The  manner  and  date  of 
acquisition  pf  the  financial  interest; 
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(3)  The  nature  of  the  employee’s  title 

(b)  An  employee  shall  not  engage  in 

to  or  obligations  concerning  the  interest; 

outside  employment  or  other  outside 

(4)  The  nature  and  extent  of  the 

activity  not  compatible  with  the  full  and 

hardship  to  the  employee  if  the  waiver  is 

proper  discharge  of  the  duties  and 

denied; 

responsibilities  of  his  Government 

(5)  The  employee's  function  in  the 

employment.  Incompatible  activities 

Commission’s  decision-making  process; 

include  but  are  not  limited  to: 

(6)  The  extent  and  frequency  of  the 

(1)  Acceptance  of  a  fee,  compensation, 

disqualification  of  the  employee  from 

gift,  payment  of  expense,  or  any  thing  of 

participation  in  the  Commission’s  work 

monetary  value  in  circumstances  in 

if  the  financial  interest  were  retained; 

which  acceptance  may  result  in,  or 

and 

create  the  appearance  of,  conflicts  of 

(7)  The  reasons  why  the  employee 

interests;  or 

believes  the  retention  of  the  financial 

(2)  Outside  activity  which  involves 

interest  will  not  tend  to  influence  the 

use  or  exploitation  of  the  employee’s 

performance  of  official  duties,  and  will 

official  role,  position,  authority,  access 

not  otherwise  create  any  form  of  conflict 

to  limited  information,  or  use  of 

of  interest  or  appearance  thereof,  and  is 

Government  resources,  such  as 

not  contrary  to  the  public  interest. 

personnel,  space,  equipment,  supplies 

Subpart  D— Public  Disclosure  of 

and  communications  or  transportation 
facilities. 

Financial  interests  and  Other  Matters 

§2703.10  Requirement  to  submit 

(c)  No  employee  may  receive 
compensation  or  anything  of  monetary 

statement. 

value  for  any  consultation,  lecture, 

The  Commission  shall  require 

discussion,  writing  or  appearance  the 

statements  of  financial  interests  and 

subject  matter  of  which,  is  devoted 

other  matters  from  those  employees  and 

substantially  to  the  responsibilities, 

special  Government  employees  who  are 

purposes  or  objectives  of  the  agency. 

required  to  submit  such  statements 

(d)  Notwithstanding  this  section, 

pursuant  to  the  provisions  of  Pub.  L.  95- 

employees  may  accept  bona  fide 

521.  Such  statements  are  to  be  filed  with 

reimbursement,  unless  prohibited  by 

the  Executive  Director.  Notwithstanding 

law,  for  actual  expenses  for  travel  and 

the  filing  of  the  annual  report  required 

such  other  ordinary  and  necessary 

by  this  subpart,  each  employee  shall  at 

subsistence  for  which  no  government 

all  times  avoid  acquiring  a  financial 

payment  or  reimbursement  is  made. 

interest  that  could  result  in  violation  of 
subpart  “C”. 

§  2703. 1 3  Future  employment. 

§  2703.1 1  Review  procedures. 

An  employee  shall  not  participate 
personally  and  substantially  in  a 

The  Executive  Director  shall  review 

particular  matter,  in  which,  to  his  or  her 

these  statements  pursuant  to  the 

knowledge,  a  person  or  organization 

requirements  of  Pub.  L.  95-521  for  the 

with  whom  the  employee  is  negotiating 

purpose  of  disclosing  any  conflict  of 

or  has  any  arrangement  concerning 

interest  or  apparent  conflict  of  interest. 

prospective  employment  has  a  financial 

If  such  is  found,  the  employee  shall  be 

interest.  Unless  such  negotiations  or 

given  an  opportunity  to  explain  the 

arrangements  are  rejected  at  the  outset. 

conflict  or  apparent  conflict.  If  the 

employees  are  required  to  report  the 

explanation  does  not  resolve  the 

facts  promptly  to  his  office  head  or  the 

conflict,  the  Executive  Director  shall 

Executive  Director  for  appropriate 

report  the  circumstances  to  the 

action  pursuant  to  §  2703.03  and 

Chairman  for  appropriate  remedial 

§  2703.04. 

action  under  §  2703.04. 

|FR  Doc.  79-30677  Filed  10-3-79.  8:45  am) 

Subpart  E— Outside  Employment  and 

BILLING  CODE  6820-12-M 

Other  Activity 

§  2703.12  General  prohibitions 

(a)  No  attorney  or  other  employee 
classified  at  GS  13  or  above  may  engage 
in  outside  professional  employment 

unless  advance  approval  is  obtained. 
Requests  for  permission  to  engage  in 

' 

outside  employment  will  be  directed  to 

the  Executive  Director  and  will  be 
processed  in  accordance  with  §  2703.04. 

The  request  shall  state  the  days  and 
hours  of  work  or  time  involved,  and 
shall  identify  the  employer  and  the 

nature  of  the  business. 

